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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 28th day of October, 1998

Appl i cati on of

JAY C. HANEY Docket 230- EAJA- SE- 14003
for an award of attorney fees and
expenses under the Equal Access
to Justice Act.
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe witten initial
deci sion of Adm nistrative Law Judge WIlliam A Pope, |Il, served
on May 28, 1996, granting, in part, M. Haney' s application for
attorney fees and ot her expenses, pursuant to the Equal Access to
Justice Act (EAJA 5 U.S.C. §8 504).' As discussed bel ow, we
reverse the | aw judge’ s decision and deny the EAJA application.

At the hearing on the nerits, held Novenber 30, 1995, the

| aw judge affirmed the sole violation of the Federal Aviation

A copy of the initial decision is attached. The applicant
did not appeal the partial fee award. The Adm nistrator filed an
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Regul ati ons (FARs) alleged, finding that the applicant, prior to
a Decenber 8, 1994 flight, did not give a full passenger
briefing, in contravention of 14 CF. R § 135.117(a). Although
he found that the Adm nistrator established the charge by a
preponderance of the evidence, the | aw judge reduced the sanction
fromthe 10-day suspension of the applicant’s airline transport
pilot certificate to a $250 civil penalty, citing as
justification several procedural errors conmtted by the
Adm nistrator in the prosecution of this case.

A sunmary of the events that preceded the Novenber 30, 1995,
hearing is warranted here. As previously nentioned, applicant
was pilot-in-command of a Piper Navaj o operated by Frontier
Flying Service on Decenber 8, 1994, under the regulations of 14
C.F.R Part 135. FAA airworthiness aviation safety inspector
Robert Haxby was one of five passengers on board that flight from
Kot zebue to Fairbanks, Al aska. M. Haxby noticed that the
appl i cant gave an inconplete pre-flight briefing and, after the
flight, advised the applicant of his observations.

Wthin a week, M. Haxby nmet with the applicant and anot her
FAA inspector to discuss the matter. He also sent a letter to
the applicant inform ng himthat the FAA was investigating the
insufficient pre-flight briefing of Decenber 8" and ot her
unspeci fied incidents involving weight and bal ance di screpanci es
that occurred in Novenber 1994. The applicant responded to the

al l egation of inadequate pre-flight briefing, by letter received

(..continued)
appeal brief, to which the applicant replied.
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Decenber 27, 1994, wherein he stated that he had asked if any of
t he passengers had questions and believed that they understood
the aircraft’s safety features.

On February 8, 1995, the Adm nistrator issued to applicant a
Notice of Proposed Certificate Action that referenced the pre-
flight briefing, described the flight as one from Kot zebue to
Fai r banks, but erroneously stated that the flight took place on
Novenber 11, 1994. The sanction sought was a 10-day suspension.
This notice was foll owed by an order of suspension, issued on
February 24, 1995, which not only gave Novenber 11'" as the date
of the flight, but also sought a 30 rather than a 10-day
suspension.? The applicant filed an appeal sinply “deny[ing] the
viol ations all eged.”?

On August 22, 1995, one day before the schedul ed heari ng,
counsel for the Adm nistrator discovered the wong date nentioned
in the conplaint, notified applicant’s counsel, and, at the start
of the hearing, noved to anmend the conplaint to substitute
Decenber 8'" for Novenber 11, 1994, and to correct the suspension
sought from 30 to 10 days.

The | aw judge ruled that the use of the incorrect date was

unintentional error and its correction would not change the

°The order also cited the wong aircraft registration
nunber. This error was corrected, w thout opposition, on
Novenber 30, 1995.

]'n his response to the |aw judge’s pre-hearing di scovery
order, the applicant stated that he would be the only w tness at
hearing and would testify to the events of Novenber 11, 1994.
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nature of the alleged violation.* He continued the case, sua
sponte, until Novenber 30, 1995, to give the applicant adequate
tine to prepare a defense. He also denied the applicant’s notion
to dism ss the anmended conplaint as stale, finding that the

Adm nistrator did not intend to allege a new of fense through the
amendnent of the conplaint, and the applicant had sufficient
notice of the charge against him Witten Order of Law Judge,

dat ed Novenber 27, 1995.

At the close of the Novermber 30'" hearing, the | aw judge
found the charge proved by a preponderance of the evidence but,
taking into consideration “the Adm nistrator’s carel ess handling
of this case,” and noting that “[t]he Respondent has already paid
a substantially higher penalty for his actions than woul d have
been the case if this case had been handled with reasonable care
and dispatch[] by the Adm nistrator,” nodified the sanction from
a 10-day suspension to a $250 civil penalty.> (11/30/95, Tr. at
63.)

As for the EAJA application, the | aw judge awarded the
applicant attorney fees and expenses that arose between February
24, 1995 (Suspension order issued) and August 23, 1995
(Suspensi on order anended), based on his finding that the

Adm nistrator “did not have a reasonable basis in fact” for

“The |l aw judge described it as “inadvertent error, rather
than an intentional changing of the date based upon sone ot her
i nci dent which the FAA m ght have been confusing this incident
with.” (8/23/95 Transcript (Tr.) at 66-67.)

®The Adnministrator filed, but subsequently wthdrew, an
appeal of the initial decision. NISB Order No. EA-4420 (1996).



5

all eging that the applicant violated FAR section 135.117(a) on
Novenber 11, 1994, and the applicant was a prevailing party on
the i ssue “because he won ‘a significant and discrete substantive
portion of the proceeding.’”® EAJA Initial Decision at 6,
quoting 49 C.F. R 8 826.5(a). He explicitly found that the
applicant was not a prevailing party on the issue of sanction.

The Adm nistrator argues in this EAJA appeal that the award
of EAJA fees is inconsistent with the |aw judge’'s prior rulings
in the case, especially since the | aw judge, by concl udi ng that
t he amendnent to the conplaint did not change the nature of the
al l eged violation, found, in essence, that the original conplaint
and the anended conplaint both referred to the sane incident.

The Adm nistrator further contends that, after finding the

®The | aw judge further stated,

Through careless drafting errors by the
Adm nistrator ... the Applicant was on notice from
t he erroneous pl eadings that he had to prepare to
defend hinsel f agai nst the conpletely unfounded
charge that he violated 8§ 135.117(a) on or about
Novenber 11, 1994. The Applicant unquesti onably
prevailed on this issue, because ultimately, but
not until the day before the schedul ed heari ng,
counsel for the Adm nistrator, apparently for the
first tinme, realized the errors in the pleadings,
and noved to anend the Conplaint to correct the
date of the alleged offense and the duration of
the suspension.... [T]he msstatenent of the date
of the alleged offense appears to have substan-
tially prejudiced the Applicant by unnecessarily
and unduly protracting the proceedi ng.

EAJA Initial Decision at 6 (enphasis added).

However, the |law judge al so found that the Adm ni strator had
“a reasonable basis in fact and | aw for proceeding under the
| egal theory that the Applicant violated 8 135.117(a) of the
[ FARS] on or about Decenber 8, 1994, by failing to give the
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charges in the anended conpl aint supported by a preponderance of
the evidence, the law judge erred in nam ng the applicant as the
prevailing party on the allegations set forth in the original
conpl ai nt.

Under the EAJA, the governnent nust pay certain attorney
fees and costs to the prevailing party, unless the governnment can
show that its position was substantially justified, or that
speci al circunstances nake an award of fees unjust. 5 U S.C 8§
504(a)(1). |If an applicant has prevailed in a significant part
of the proceeding, he wll be awarded partial fees, unless the
government can denonstrate substantial justification for its

position on that segment of the proceeding.’” See Swafford and

Col eman v. Adm nistrator, NTSB Order No. EA-4426 (1996).

In the instant case, the applicant did not prevail in a
significant or substantive portion of the proceeding. The |aw
judge, in an unchall enged decision, found that the original and
t he amended conpl aints represented the sane incident and the sane
violation. He declined to dism ss the case, as applicant sought.
He then found that the applicant conmtted the violation as
alleged (albeit in a corrected conplaint). Again, this decision
was not appeal ed and thus becanme final. Consequently, there is
no basis in the record to conclude that the applicant prevail ed.

The | aw j udge apparently was concerned with the “prejudice”

(..continued)
conplete required pilot briefing.” EAJA Initial Decision at 5.

"To recover fees, the applicant nust prevail on “a
significant and discrete substantive portion of the proceeding.”
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arising fromerrors in the initial conplaint, but he found that
the corrected conplaint did not unduly prejudice the applicant,
and that the Adm nistrator proved the FAR violation by a
preponderance of the evidence. |In any case, this expressed
concern cannot be equated to applicant’s having “prevailed” in
any respect.

We agree with the law judge' s determi nation that the
applicant is not a prevailing party on the subject of sanction.

He correctly distinguished this case fromGIfoil v.

Adm ni strator, NITSB Order No. EA-3982 (1993), noting that the

i nstant case was not sinply litigation over sanction. See al so

Swafford and Coleman at 5. |In any event, a nmere reduction in

suspensi on period does not, per se, nmake an applicant a

prevailing party. See G zybowski v. Admnistrator, NTSB O der

No. EA-4413 at 3, n.3 (1995). Further, there is no evidence to
suggest that the 10-day suspensi on sought by the Adm nistrator

was excessive. See simlarly, Application of Finnell, NTSB O der

No. EA-4427 (1996).
Since we have found that the applicant is not a prevailing
party, a review of whether the Adm nistrator was substantially

justified is not necessary.

(..continued)
49 C.F.R 8 826.5(a).
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The Adm nistrator’s appeal is granted; and
2. The initial decision and order of the | aw judge
granting, in part, the application for attorney fees and rel ated

expenses i s reversed.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order. Menber HAMMERSCHM DT submitted the foll ow ng

st at enent :

Al though | have joined in the majority’ s decision to
deny an EAJA award in this case, | have done so reluctantly,
for there is, | think, a conmpelling equity in the matter
that, even if it does not technically justify an award,
favors a disposition that holds the Adm nistrator
accountable for the costs to the applicant that the errors
in the original conplaint caused. But for the
Adm ni strator’s el eventh hour corrections, the applicant
woul d have doubtl ess been the prevailing party, at |east
arguably entitled to his attorney fees through the di sm ssal
of the defective order (incorrect aircraft nunber and date
of alleged infraction). Wile | recognize that the
applicant could not be a “prevailing party” wthin the
meani ng of the EAJA statute once the |aw judge permtted the
amendnent of the conpl aint and subsequently sustained the
charge, | find an unsettling inbalance in a case that
sanctions an airman for his procedural carel essness (failure
to give a conpl ete passenger briefing), but inposes no
consequence for such carel essness conmtted by the
Adm ni strator.



